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Is the Equal Pay Act dead?

1. No.  This is clear from the decision of the Arbitration Court in the Clerical Union case (NZ Clerical Administrative etc IAOW v Farmers Trading & Ors [1986] ACJ 203).  The Court said that given s 6(8) of the Equal Pay Act, which states that every award in force after 1 April 1977 shall provide for equal pay, the Act is “still alive” (at p 207).

But “awards” don’t exist anymore

2. It does not matter that there are no longer any awards.  This is because s 7 of the Equal Pay Act states that the provisions of s 6 (referred to above) shall apply to every “instrument” that is not an award as if it were an award.  In other words, all instruments in force after 1977 have to provide for equal pay.  Instruments are defined to include a collective agreement and any other agreement made between an employee and an employer.  

Where does it say in the Act that it can be used for equal value claims?

3. The Act does not expressly use the words “equal value” but in my view it is clear that it covers equal value claims.  The definition of equal pay in s 2 of the Act states that it is a rate in which there is no element of differentiation between men and women based on the sex of the employees.  Since discrimination includes both direct discrimination and indirect discrimination, this means that where the differentiation arises because of the under-valuation of work predominantly performed by women, the differentiation is based on the sex of the employees.

4. Section 3 of the Act sets out criteria to be applied in determining whether there exists an element of differentiation.  In this section there are different criteria for work which is exclusively or predominantly performed by female employees to work which is not.  This shows that the Act was meant to cover equal value situations.  If  the Act was intended to cover “like work” only, there would be no need for different criteria.  

5. Significantly, it is this separate criteria which has been omitted from the Employment Relations Reform Bill.  In other words, to limit the Bill to “like work” only, it was necessary to take out the separate criteria applying to work predominantly or exclusively performed by women. 

6. To me the Equal Pay Act is not ambiguous.  However, even if it were (and I accept that others might see it so) there are several principles of legal interpretation that mean that a court should interpret it as providing for equal value.   These are:

6.1 The Equal Pay Act was intended to provide for equal value.  This is clear from the legislative history.  It is also clear from subsequent events.  New Zealand ratified the ILO Convention 100 in 1984 in the belief that the Act complied with the convention.  (NZ does not ratify international conventions until domestic legislation complies.)  Further, it placed no restriction on the equal value provisions in the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW) when it ratified that convention even though it did in relation to other provisions – such as the obligation to have paid maternity leave.  

6.2 Where it is possible to interpret legislation consistently with our international obligations, courts must adopt that interpretation.  It does not strain the language of the Equal Pay Act to do so.

6.3 Legislation must also be interpreted, if possible, consistently with the New Zealand Bill of Rights Act 1990 (NZBORA), which provides for indirect discrimination.  This means that the Act must be given an equal value interpretation if it can.  It can.  NZBORA further requires courts to re-visit earlier decisions taken prior to that legislation being passed.

Why then do people say that after the Clerical Union case the Equal Pay Act is dead?

7. Because they have not understood the Clerical Union case properly.  

8. In that case the Arbitration Court looked at s 4 of the Act and concluded (rightly) it had no relevance to the case before it because s 4 dealt with the process by which equal pay would be implemented into awards between 1973 and 1977.  It then went on to say that while s 6(8) was available to ensure that there was no element of differentiation between male and female employees in a proposed award, it was acknowledged by the Union that there was no such differentiation in that case.  In other words, the Union (wrongly) conceded (given the definition of equal pay in the Act) that there was no unequal pay in the Clerical Award.  What the Union should have said was that there was differentiation because the proposed rates were all female rates – that was the whole crux of the Union’s argument.  

9. That concession has no relevance for a subsequent case which means the Clerical Union case has set no precedent. The obligations under s 6(8) are open to be argued from scratch.  It is also important to understand that when the Arbitration Court said the Act had no powers or other provisions by which the Court can address the issue raised by the Union it meant no powers other than s 6(8) which the Union had conceded did not apply (but which the Court held was still operative). 

10. What else I think is confusing people is that when the Court says that s 3 applies to s 4 it seems to imply that s 3(1) applies only to s 4 (and not to s 6(8)).  If this is what the Court meant then it is plainly wrong – that is not what s 3(1) provides.   But in any event it makes no difference to whether the Act can be used for equal value claims.  The Court clearly holds that s 6(8) still applies and s 6(8) requires that all instruments provide for equal pay for work of equal value for the reasons set out in paras 3 and 6 (including 6.1, 6.2 and 6.3) above.        

Did the Clerical Union case limit the requirement for equal pay to within the same agreement?

11.  No.  It is silent on this matter.  

12. We do know that the Equal Pay Act covered the individual agreements of employees of the same employer.  There are cases that demonstrate this.  In other words, the Act did allow for comparisons between employment agreements albeit in cases in which the employer was the same.  The Arbitration Court, however, never provided clear guidance on how the criteria set out in s 3(1)(b), to determine whether there was equal value, was to be met in cases of awards (and now by implication collective agreements).  We do not know therefore whether the Employment Court will now entertain equal value arguments based on outside comparators, that is comparators who work for other (or another) employers.  It also may be that the Employment Court would now say that across employer comparisons were inappropriate given the nature of labour market regulation under the Employment Relations Act 2000, outside of a multi-employer agreement environment.   

13. Even if this were the case, there is a strong argument that the lack of a male comparator should not completely defeat an equal value claim for those who work only with other women.  This is because the Act states that all women, including those who work in exclusively female occupations are entitled to equal value.  Therefore even if across employer comparisons are not generally available they may be necessary in some instances. 

How can an equal value claim be bought?

14. The Arbitration Court in the Clerical Union case said that cases could still be taken under the Equal Pay Act pursuant to s 10.  Section 10(1) permits the Court of its motion or on the application of any party to a proposed collective agreement to determine whether the provisions of any proposed collective agreement meet the requirements of the Act—that is, the requirements to pay equal pay (including equal pay for work of equal value).  Further, s 10(3) empowers the Employment Relations Authority on its own motion, or on the application of an Inspector, to examine the provisions of instruments which are not collective agreements.  

15. To me, the procedure set out in s 10 (which speaks of a “proposed” collective agreement) is the most problematic provision, not the definitions.  Section 10 reflects the fact that awards used to be registered – in effect it is a pre-registration mechanism.   However, I do not think it to be fatal to a successful claim.  This is because the Equal Pay Act is human rights legislation and courts are under a special obligation to make it work – to give effect to the rights and guarantees it provides for.   There is plenty of legal authority for this view.  In my opinion, a court is likely to find a way around any procedural difficulties created by s 10(1).   If the Court of Appeal can read a compensation remedy into NZBORA when there is no mention of remedies at all in that Act because of its special status as human rights legislation, it is unlikely that technical changes to the way in which collective agreements are concluded will mean the rights under the Act cannot be enforced.  Even if a narrow interpretation was taken, the Act could still be used in the period between concluding negotiations and the agreement being ratified.

16. In any event, all those covered by collective agreements have contracts of employment, the terms which could be challenged by using s 10(3) and asking the Authority to use its own motion jurisdiction.  Section 10(3) also can be used by those not covered by collective agreements.  Alternatively actions for recovery of wages under s 13 could be used.  
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