Employment Relations Law Reform Bill – Part 2: Equal Pay 

See Bill and explanatory note on www.ers.dol.govt.nz  See Government Service Equal Pay Act 1960 and Equal Pay Act 1972 on www.legislation.govt.nz/

Explanatory Note

· Repeals Government Service Equal Pay Act and Equal Pay Act 1972, including definition of equal pay for work of equal value

· ‘The new Equal Pay Act will not, however, deal with equal pay for work of equal value.’ (p.3) 

In fact, it appears there will be no new Equal Pay Act, merely this Part 2 which will remain buried in the Employment Relations Law Reform Act.  Most other sections of the Employment Relations Law Reform Bill will be incorporated into a revised version of the Employment Relations Act, so few people will ever look at the Employment Relations Law Reform Bill again.  

Pay Equity legislation needs to be either in a separate Act (as at present) or included in the main Employment Relations Act.  Ideally, the ERA should include a requirement for employment to ensure that their pay systems are equitable, and the current Equal Pay Act should be updated with effective mechanisms that can address equal pay for work of equal value as well as equal pay for women and men in the same job.

This Bill:

· Duty to provide equal pay - ‘The employer must provide equal pay’  (
· A wide definition of remuneration (
· Includes arrears (
· Requires equal pay across multi-employer collective agreements (
· If an employer in a multi-employment agreement does not employ a comparable other-gender employee, they refer the equal pay query to labour inspector

· Borrows part of the 1972 definition (see below) but drops the bit about whether the work exclusively or predominantly performed by female employees or not
· About gender but does not mention women, so intended to work both ways.
· Allows ‘special rate’ exceptions for the comparator (see below)
· Includes some very vague phrases that will provide loopholes
The process for equal pay ‘queries’:

· No union involvement, not even re multi-employer pay rates

· Requires employee to first challenge the employer herself 

· The employer picks the one male employee he will compare her with (termed a comparable employee) – may not be the one she thinks is paid less than 

· Employer must reply ’to the best of his knowledge’  in writing within one month

· Employer is required to keep information on other person confidential as far as possible

· She just gets an assurance that she’s paid properly, or a pay rise.  She never hears who or how much – all confidential – just an assurance from the person she thought did not value her equally.  

· If not satisfied, she can make a complaint to either a labour inspector or to the Human Rights Commission – as at present.

· HR or ERA complaints are entitled ‘Enforcement’ and the query appears now to be a required prior process.  ERA personal grievance procedures against discrimination current ly provide a complaints process for pay discrimination on grounds of gender but are not mentioned here.

No union representation

· No way a woman can just ask her union to check the books and take up any problem discretely, as under Equal Pay Act 1972 

· No union role in equal pay (S.34 of the ERA allows unions access to pay information but only re bargaining claims)

· An inspector is the only person who may take ‘enforcement action’ (s.87) – this appears to exclude personal grievance via union representation but may not be intended.

Few equal pay complaints are currently made.  A key reason is lack of pay transparency, individual contracts and confidentiality.  Women do not know what male colleagues are paid.  This issue was raised in many submissions on Next Steps on Pay Equity.  

This Bill adds a layer of process requiring anyone who thinks they are unfairly paid to challenge their employer.  They must do this themselves and wait a month before they can ask an inspector or the HRC to investigate on their behalf.  If they then go to an inspector or HRC they are in effect accusing the employer not just of ‘a mistake’ but in effect of lying about the outcome of the query.  This increases the vulnerability of the complainant without improving the mechanisms of the current ineffective system.  Unlike the 1972 Act, this bill offers no mechanisms for class action claims, just individual complaints.

The only improvement this Bill offers is putting the onus on employers to provide equal pay.  This onus for equitable pay systems should be included in the Employment Relations Act as part of good faith bargaining.  The rest of the proposals in this Bill are worse than those for equal pay in the current Act and even less likely to be effective.  By repealing the 1972 Act and not dealing with equal pay for work of equal value, the Bill removes the only reference to equal pay for work of equal value in the New Zealand legislature.  This leaves NZ clearly non-compliant with the ILO 100 and CEDAW conventions.

Strangely, however, in several places the Bill borrows language from the 1972 definition on equal pay for work of equal value but removes its context of application to occupations done predominantly by women at devalued female rates of pay – see definitions below.

This Bill

Comparable employee, in relation to a related employee, means a person who-

(a) is not of the same sex as the relevant employees; and 

(b) performs work that is the same as, or substantially similar to, the work performed by the relevant employee; and

(c) does not receive a special rate; and

(d) is either – 

(i) employed by the same employer as the relevant employee; or

(ii) employed by another employer if the employee and the relevant employee are bound by the same multi-employer collective agreement

equal pay means a rate of pay –

(a) for work that is the same or substantially similar; and

(b) for which there is no element of differentiation between male employees and female employees based on the sex of the employees

special rate of pay means a rate of pay that 

(a) is special to an employees because of the employee’s particular skills, knowledge, experience or other attributes; and

(b) does not involve discrimination in relation to the employee or any other employee based on the sex of the employee.

76(3) In determining whether employee carry out the same or substantially similar work, regard must be had to, among other things, the extent to which-

(a) the work or class of work requires the same, or a substantially similar, degree of skill, knowledge, effort and responsibility; and

(b) the conditions under which the work is performed are the same or substantially similar

.  

76(4)….does not prevent an employer from paying an employee a special rate of pay if the circumstances of the employee justify it.

Equal Pay Act 1972:

3.  Criteria to be applied

(a) For work which is not exclusively or predominantly performed by female employees—

(i) The extent to which the work or class of work calls for the same, or substantially similar, degrees of skill, effort, and responsibility; and

(ii) The extent to which the conditions under which the work is to be performed are the same or substantially similar:
(b) For work which is exclusively or predominantly performed by female employees, the rate of remuneration that would be paid to male employees with the same, or substantially similar, skills, responsibility, and service performing the work under the same, or substantially similar, conditions and with the same, or substantially similar, degrees of effort.

